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A warm welcome to all participants.

The content of this webinar is not intended as advice, nor should it be 
construed, interpreted, or relied upon as such. It serves to provide 
Overseas Trust and Pension Limited’s view on a highly topical subject.
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This determines the nature of the income and 
appropriate tax base

Challenges with Foreign Retirement Income in Spain  

Misunderstanding of how
 foreign retirement income is taxed in Spain.

The assumption that a 
foreign pension is seen as a pension in Spain.

Consequences: 
Incorrect tax reporting, unexpected tax liabilities, 

and unnecessary financial or compliance risk.

But Spain does not consider foreign law 
or titles i.e., retirement or a pension.

It assesses the legal 
and economic characteristics.



Evaluation Criteria & Classification

Retirement Income

Test
General or Savings Income

Pension Income

• Taxed under 
general tax base

• Higher tax rate

Retirement Savings
/ Investment Income

• Taxed under  
savings base

• Lower tax rate

• Whether it meets the requirements of 
Spanish pension legislation.

• Whether the benefits are linked to 
employment.

• Whether contributions benefited from 
tax relief.

• Who legally owns the underlying assets.

• The purpose and structural features of 
the arrangement.

• How and when benefits can be accessed.

• The manner in which benefits are paid.

Evaluation Criteria



Classification in Action  - Lessons from Settled 
Spanish Case Law

Resolución de la Dirección General de Tributos Vinculante 
V1291-22, de 7 de junio de 2022 (The ROTH case)

• Scenario: An American expat living in Spain held a U.S. individual 
retirement account (ROTH IRA) established under a trust deed i.e. 
a US regulated retirement plan written under a trust deed.

• The Courts had to determine how to tax it: Did tax apply, and if 
so what tax and when?

• Finding:

• The holder was Spanish tax resident

• It was not employment-linked

• Contributions were personal

• Made with post-tax funds

• It functioned as a long-term investment vehicle

• Economic rights restricted in the deed until a defined age

• Assets owned by trustees who were non-Spanish resident

• It was not a pension under RDL 1/2002 or EU IORP

• Outcome of Case: 

• Not a pension in the eyes of the Spanish courts (EU)

• Benefits paid would attract tax in Spain

• Benefits must be taxed under the savings base

Resolución Vinculante de la Dirección General de Tributos, V2508-21, de 6 de 
octubre de 2021 (The Jersey Case)

• Scenario: Spanish resident was a member of a Jersey occupational pension and 
transferred the Jersey scheme to a Malta to draw down in retirement expecting to 
be taxed under the savings tax base.

• The Courts had to consider the tax authorities determination: The total transfer 
was subject to taxation, and all future benefits, regardless of how they were paid, 
were subject to the general tax bases as employment-linked income

• Finding: 

• The plan was a contractual obligation on the employer re pension provision

• It had been funded by an employer

• Tax relief had been given on contributions

• But plan was neither a Spanish pension plan under RDL 1/2002, nor an 
IORP under EU law. 

• The transfer could not qualify as a tax-free “movilización” and the 
movement of funds constituted a taxable event.

• Outcome of Case: The DGT held that the characteristic were sufficiency similar to 
a Spanish pension,  and it was right to tax as employment income under Article 
17, not savings income under Article 25.3. Further the DGT found that pension 
transfers are typically tax-free outside Spain, Spanish law only grants that 
treatment where the arrangement qualifies as a pension under Spanish law or EU 
law making the transfer taxable in full.



Benefits Paid Within the Savings Tax Base

OPES Spain / 
COPIA DD (ex 

QROPS)

Immediate 
Lump Sum

Deferred Lump 
Sum

Immediate Term 
Annuity

Deferred Term 
Annuity



Taxation of a Deferred Lump Sum

1. Savings base

2. Calculate the 
overall gain across 

the plan

3.Establish the gain 
as a ratio of current 

value

4. Apply that ratio to 
the benefit for taxable 

amount

Apply the savings tax 
rates

€500K 
contribution

Current value 
€750K

Benefit of €100K

€250,000

€ 250,000/ € 750,000K=33%€ 100,000 x 33%= € 33,000

Tier 1 @19% first €6K
Tier 2 @ 21% next €27K



€6,810 in tax or effective 
rate of 6.8%

✓ PLUS… reduce the contribution by 
the lump sum

✓ Highly efficient
✓ Roll up

✓ Can take an annuity – same as above
✓ All other benefits re asset protection, 

succession etc.

Taxable Income (€) Total Tax Rate

0 – 12,450 19%

12,450 – 20,200 24%

20,200 – 35,200 30%

35,200 – 60,000 37%

60,000 – 300,000 45%

Above 300,000 47%

Taxable Savings 
Income (€) Total Tax Rate

0 – 6,000 19%

6,001 – 50,000 21%

50,001 – 200,000 23%

200,001 – 300,000 27%

Above 300,000 28%

€35,910 or 35.9% 
effective rate of tax

Taxation of a Deferred Lump Sum



Taxation of an Immediate Temporary Annuity

1. Savings base

2. Calculate the 
overall gain across 
the plan – no gain

3.Identify the annual 
annuity amount

4. Apply the inclusion 
rate

Apply the savings tax 
rates

55 years of age
€500K 

contribution
Needs €45K pa

5 years

€45,000 pa
€45,000 x 12%= €5,400

Tier 1 @19% first €6K €Nil



€1,206 in tax or effective 
rate of 2.28%

✓ Maximum efficiently – certainty for 
next 5 years

✓ Roll up of gains
✓ Option to take another annuity – 

deferred
✓ Option to take lump sums - deferred
✓ All other benefits re asset protection, 

succession etc.

€2,526 or 5.6% 
effective tax rate

Immediate Life Annuity - Age 
of Annuitant at Contract Start

% of Payment 
Considered 
Taxable 
(IRPF)

Under 40 40%

40–49 35%

50–59 28%

60–65 24%

66–69 20%

70+ 8%

Immediate Temporary Annuity 
(Renta temporal inmediata)

Contract 
duration

≤ 5 years 12%

>5 to ≤10 years 16%

>10 to ≤15 years 20%

>15 years 25%

Taxation of an Immediate Temporary Annuity



Conclusion & Key Takeaways
Know the 

Characteristics & 
Criteria

General or Savings 
base

Immediate temporary 
annuities highly 

efficient

No loss of capital on 
death

Lumps sums both 
immediate and 
deferred offer 

excellent value

Deferred benefits 
take accumulation of 
growth into account

Be careful of transfers

All international 
benefits retained

Excellent succession 
options remain



advisers@trustandpension.com

Speak to Us NOW

Next Steps…

✓ Attend our workshop on benefits and tax calculations

✓ Read the latest tax notes

✓ Get the latest supporting information for OPES Spain and 
COPIA Drawdown
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Overseas Trust and Pension Limited is licensed by the Guernsey Financial Services Commission under the Regulation of Fiduciaries, Administration Businesses and Company Directors, etc (Bailiwick of Guernsey) Law, 2020. Overseas Trust and Pension Limited is registered in Guernsey with company number 
55506. Its registered office is Lefebvre Court, Third Floor, Block B, Lefebvre Street, St Peter Port, Guernsey, GY1 2JP. Overseas Trust and Pension Limited is an authorised financial services provider in terms of the South African Financial Advisory and Intermediary Services Act (“FAIS”) and is regulated by the 
Financial Sector Conduct Authority (“FSCA”) of South Africa. FSP number 47261. It does not offer financial, investment or tax advice, any information provided should not be considered as such. Overseas Trust and Pension Limited accepts no legal liability for losses, damages or expenses which you may 
incur or suffer directly or indirectly by using this information. We endeavour to make sure the information is accurate and up-to-date however, no warranty is given as to the accuracy or completeness of any information and no liability is accepted for any errors or omissions in such information. We 
strongly recommend that clients take regulated financial and investment advice relevant to their individual circumstances. It is the responsibility of clients and their advisers to review the advice and investments at least annually. The product terms, risks and charges (including: initial, annual and exit) 
should be considered, understood and agreed with your Financial/Investment Adviser. Past performance is not a reliable indicator of future results. Investment values and the income from them can go down as well as up and may be affected by changes in rates of exchange. An investor may not receive 
back the amount initially invested. Data Privacy Statement: Please refer to our Data Privacy Policy published on Overseas Trust and Pension Limited’s website: www.trustandpension.com/legal-and-regulatory
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